I ARBITRATION

A. The Judge-Made Doctrine
In United States v. Ames, decided in 1845, the United States brought an action of trespass on the case for flowing Government land, and the federal circuit court rejected a defense based on an award of arbitrators on the ground of "the want of authority in any officer of the United States to enter into a submission in their behalf, which shall be binding." 5 That decision rested on the constitutional provision vesting judicial power in constitutional courts; 6 "no department nor officer has a right to vest any of it elsewhere; and it has been questioned even if Congress can vest it in any tribunals not organized by itself." The basic reason given for the Ames decision was not peculiar to contracts of the Government. The argument as to judicial power under the Constitution was equally appropriate to support the rule that a private party could not by executory ;agreement in advance bind himself not to resort to the courts. 7 The standard ,doctrine was that an arbitration agreement between private parties was valid as a basis for nominal damages, and that an award once made was binding, but that the agreement was revocable while executory and would not be specifically enforced so as to "oust the jurisdiction of the courts." ' On the other hand, a pending suit could be referred to arbitration under an agreement that the award would become the decree of the court; and that procedure was upheld by the Supreme Court in a suit to which the United States was a party ? In refusing to enforce an award once made, however, the Ames case went beyond the law for private agreements. And the broad holding that no Government officer could bind the United States by submission to arbitration is contrary to the later Supreme Court decision upholding a submission of a pending suit. The Court of Claims early in its history held that a naval contracting officer could not, "without being specially authorized to do so," bind the United States by arbitration, and refused to enforce the award against the United States.° But later, in the Great Falls case," where the submission was executed by the Secretary of the Interior, the Court of Claims upheld an award of compensation for property taken by the construction of a dam. The award was made before the dam was built, and the court held it to be an "appraisement," rather than an arbitration, and as such to be a proper incident of the power to purchase. Alternatively, the Secretary had power to submit to arbitration if he had power to carry into effect the decree which the award might direct; and any lack of authority was cured by congressional ratification through subsequent appropriations for the dam.
The Supreme Court found it unnecessary, in affirming the Great Falls decision, to pass on the authority to submit to arbitration, and in 1885 the Court of Claims said "it has not yet been finally determined" how far submission to arbitration is an incident of the power to settle and adjust claims. ' Since, however, executive officers had no power to allow claims for damages for breach of contract, they could not "bind the United States by the arbitration of claims over which they have no jurisdiction."
Most of the cases have involved submission of existing disputes rather than contract clauses for the arbitration of disputes arising under the contract. In the early Court of Claims decision.' lack of authority to contract in advance was thought to follow from lack of authority to submit. Modern decisions under the "Disputes" clause, discussed below, make it reasonably clear that the conclusion no longer follows from the premise, but administrative rulings in the period following World War I adhered to the conclusion. The Judge Advocate General of the Army ruled that contract clauses providing for arbitration were against public policy and void as attempts "to oust the jurisdiction of the court."' 4 The Attorney General held that heads of executive departments, authorized by statute to fix the terms of sale of Government property, could not delegate that power to arbitrators; contracts to sell at a price to be fixed by arbitrators were therefore invalid. 5 B. The United States Arbitration Act, i92516 The Arbitration Act was designed to place an arbitration agreement "upon the same footing as other contracts, where it belongs"; it imposes on the courts an "obligation to shake off the old judicial hostility to arbitration."'" The constitutional difficulty suggested in the Ames case' 8 and the policy against "ousting the jurisdiction" of the courts are swept away by the Act and the Supreme Court decision upholding it.' So far as suits against the Government are affected, the supposed constitutional obstacle has also been eliminated in another way: such suits are not part of the "judicial power" defined in the Constitution, and the Court of Claims, which regularly tries them, is a legislative rather than a constitutional court; they are "equally susceptible of legislative or executive determination." 2 5 Section 2 of the Act validates both arbitration clauses "in any maritime transaction or a contract evidencing a transaction involving commerce," and agreements to submit to arbitration existing disputes arising out of such a transaction or contract. Section i defines "commerce" in broad terms to include commerce "among the several states or with foreign nations, or in any Territory of the United States or in the District of Columbia," with the sole exception of certain employment contracts. No case seems to have passed on the validity of an arbitration clause in a Government contract, but Section 2 has been applied to the International Refugee Organization, an international organization to which the United States is a party and which is immune from suit.' It is now clear in other connections that some contracts of the United States involve "commerce" among the several states," 2 and it would be easy to read the Act as validating arbitration clauses in such contracts. Since the statute used the broad language of the Constitution, it would not necessarily be fatal to such an interpretation that it was not suggested until many years after the enactment of the statute s But the Act does not purport to affect the authority of contracting agents. It might be fair enough to reexamine in the light of the statute the grounds on which the authority of Government agents to contract for arbitration has been denied. But not every Government contract involves "commerce" as defined in the Act, 24 and it would be unfortunate if the validity of an arbitration clause in a Government contract turned on the question whether interstate commerce was involved. Section 3 of the Act, providing for a stay of an action "upon any issue referable to arbitration," and Section 4, providing for an order directing arbitration by a federal court which would have jurisdiction save for the agreement, are not in terms limited to maritime transactions or contracts involving commerce; and those procedures could be made available under Government contracts containing valid arbitration clauses, whether or not commerce was involved. The stay provision has been applied in a suit under the Miller Act by a subcontractor on a Government building, without regard to "commerce." ' 2 5 But judicial interpretation of Section 4, providing for affirmative enforcement, has thus far limited that section by the definition of "commerce." 2 '
The jurisdictional provisions of the Arbitration Act do not fit smoothly when applied to Government contracts. Both Section 3 and Section 4 refer to any court "of the United States," a term which might well include the Court of Claims. But Thus, if the United States refused to arbitrate as agreed in a case involving more than $io,ooo, the contractor's only remedy might be to sue in the Court of Claims to enforce his claim without arbitration; and the procedure of the Act might not be available to a contractor holding an award against the United States for more than $io,ooo, unless the agreement provided that the award would be made a judgment of the Court of Claims. Even so, however, such an award could be given effect as a binding determination in an action in that court.
C. The Comptroller General
Comptroller General McCarl asserted in 1928 that "boards of arbitration are prohibited in the determination of the rights of the United States." 2 9 In addition to the Ames case, 3 " he relied upon two statutes concerning the payment of the expenses of commissions and boards"' and on the Budget and Accounting Act of 1921;3 : 2 he made no reference to the Arbitration Act. His argument from the expense statutes has largely been repudiated since his term expired in 1936, but his conclusion has not.
Section 3681 of the Revised Statutes forbids the payment of expenses connected with any commission or inquiry, except military or naval courts-martial or courts of inquiry, until special appropriations have been made for them. That statute seems to have little bearing on the problem whether an arbitration clause is valid; it seems to have been used as a makeweight except in one case where the Comptroller General was passing on a voucher for an arbitrator's servicesP 3 A statute of i909, however, was very important for a time. It forbids the payment of expenses of "any commission, council, board, or other similar body" unless its creation was "authorized by law," and also forbids the detailing of Government employees to such b6dies.
Shortly after the i909 statute was enacted, the Attorney General, relying on its legislative history, 4 ruled that it was sufficient if the appointment of a board "were authorized in a general way by law. ''35 The Comptroller of the Treasury followed that ruling, 3 " and held a board unauthorized only when there was no implied authority for it? 7 Comptroller General McCarl, however, found in the i909 statute a requirement of "specific statutory authority" for the creation of a board 3 That requirement was made the basis for denying credit to a disbursing officer for the payment of compensation to an arbitrator under a Navy contract, 39 and later for holding invalid contract clauses providing for the arbitration of future disputes.
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That interpretation of the 1909 statute apparently would have prevented the detailing of Government employees as arbitrators or as members of a Board of Contract Appeals without specific statutory authority. Arbitration by private citizens without fee or at the contractor's expense might have avoided the difficulty. But the point is now largely academic. For, although Comptroller General McCarl's rulings were followed in one case after he left office, 41 in 1942 Comptroller General Warren reexamined the point and reasserted the view of the x909 statute established in the early decisions under it, saying that the intervening decisions "may not have taken cognizance of the earlier history of the matter." 4 In the 1942 decision, authority was implied because there was "clearly a situation calling for an impartial determination," and hence the creation of a board of appraisers was "wholly appropriate" in carrying out the statutory power of the Administrator of Civil Aeronautics to lease "upon such terms as he may deem proper."
The other main ground taken in Comptroller General McCarl's rulings on arbitration has not been repudiated by his successor. It was that the Budget and Accounting Act provided for the determination of claims against the Government by the General Accounting Office, and that dissatisfied claimants could obtain judicial determinations 3 That ground amounted to the addition of a policy against "ousting the jurisdiction" of the Comptroller General to the ancient policy against ousting the jurisdiction of courts. That additional policy is equally hard to reconcile with the policy of the Arbitration Act, and it seems to be squarely repudiated in the judicial decisions under the "Disputes" clause, discussed below.
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Nevertheless, so long as the Comptroller General adheres to it, it is a very substantial deterrent to the setdement of disputes by arbitration. 
D. Appraisal
Courts have often drawn a rather unsatisfactory distinction between arbitration and appraisal, 46 and there is a hint of such a distinction in the Great Falls opinion of the Court of Claims, 4 7 where the "arbitrators" were to "assess the price" to be paid to the claimants under each of four plans for dam construction. In that case, however, the Government could choose the plan after the "appraisement," and the agreement provided for review in the courts. Where an agreement purported to commit the Government to sell property at whatever value was fixed by arbitrators, the Attorney General held the provision invalid. 48 Two decisions of the Comptroller General before and during World War II go further than previous decisions in upholding contract provisions for appraisal, but fall short of full recognition of their binding force. The first, in the summer of 1940, 4 " approved a War Department proposal to enter into contracts for aircraft under which contractors would be reimbursed, over a five-year period, for the cost of plant facilities. At the end of the period, or upon earlier termination of the contract, the contractor would have an option either to transfer the facilities to the Government or to pay their fair value to him at that time; fair value would be determined by arbitration. The Comptroller General's approval was conditional: "if, as is understood from your submission, they go no further than to provide for a determination of the fact of reasonable value, without imposing any legal obligation on the Government, and leave no questions of legal liability for determination by arbitrators." The only explanation of the ruling was a statement that "apportioning thee equities in advance and agreeing on a procedure for subsequent adjustment would appear beneficial to both parties by largely removing from such transactions the element of risk as to future value to the contractor."
The second decision, in 1942, approved an "arbitration" clause in a lease of Government property. 0 The lessee was to have an option to renew on terms "no less favorable to the Gove'rnment than those provided for the original term." If the parties could not agree on the amount to be paid, it was to be fixed by "arbitrators." The Comptroller General cited his 194 o decision, said that the proposed duties appeared "to be more in the nature of those of appraisers than of arbitrators," and relied heavily on the fact that the arbitrators could not impose any additional obligation on the Government.
Thus the decisions of the Comptroller General to date seem to draw a fine line. Arbitrators or appraisers, it seems, cannot decide "questions of legal liability," nor can they by determining the "fact" of value impose on the Government a "legal 'CSee SrtoGs, ComEaRciA AB.aiTmroNsS AND AwARs §S §7-12 (1930 obligation." But if a legal obligation is imposed by another clause of the contract, appraisers may be authorized by contract to make a determination of fact which will decrease the sum to be paid or increase the sum to be received by the Government. The foundations upon which such distinctions rest have crumbled; but if they are accepted as continuing in force, the lesson is fairly clear: appraisers must work up from a floor in Government sales and down from a ceiling in Government purchases. E. Government Corporations Commentators have suggested that Government corporations are not bound by the supposed limitation on the power of Government officers to contract for or submit to arbitration. 5 ' During World War II it was reported that Government corporations, apparently acting on that view of the law, had included arbitration clauses in a large number of contracts; 5 " and at least one award of arbitrators against the Defense Plant Corporation has withstood attack in a lower New York court."
The argument begins with the fact that "an important if not the chief reason for employing these incorporated agencies was to enable them to employ commercial methods." 54 For some purposes they are agencies of the Government, and in that capacity they have been held entitled to some privileges, immunities, and protection not given to private individuals or corporations.' 5 The United States has been permitted to assert sovereign privileges when asserting claims as the real party in interest in transactions of its corporations. " But Government corporations have long been regarded as entities separate from the Government, 7 denied much of the special protection available to the Government. Congress has regularly given such corporations created by it power to sue and be sued, and the Supreme Court has found that that power was implied in the creation of subsidiary corporations by the Reconstruction Finance Corporation.
9 That power has not been interpreted merely as a waiver of sovereign immunity from suit. It raises a presumption that the corporation launched "into the commercial world .. .is not less amenable to judicial process than a private enterprise under like circumstances would be," embraces "all civil process incident to the commencement or continuance of legal proceedings," and places the corporation "upon an equal footing with private parties as to the usual incidents of suits in relation to the payment of costs and allowances." ' 6 An agreement for arbitration is normally held a proper incident to the powers of a private or municipal corporation to make contracts, settle claims, and conduct litigation. the Federal Property and Administrative Services Act of i94906 have somewhat impaired their autonomy in such matters, authority may remain from which a power to submit to arbitration might be inferred. The Government Corporations Control Act requires wholly owned Government corporations to submit annually a "business-type budget," and subjects both "wholly owned" and "mixed-ownership" Government corporations to audit by the 281 U. S. 519 (1930) ( General Accounting Office "in accordance with the principles and procedures applicable to commercial corporate transactions and under such rules and regulations as may be prescribed by the Comptroller General. ' 0 7 The Comptroller General, in reporting the audit to Congress, is to "show specifically" any transaction which in his opinion has been carried on without authority of law. 08 That provision suggests that the Comptroller General's duty is to report illegality rather than to stop it by controlling expenditures. And the Comptroller General has ruled that claims against Government corporations need not be submitted to him for settlement, on the ground that such a requirement would be inconsistent with their power to sue and be sued in their own names and "to settle their own claims and to have their financial transactions treated as final and conclusive." 0 " Thus, while the duty to report to Congress gives the Comptroller General's views moral force, those views do not have the practical finality that often results when he has power to disallow payments. 70 The Tort Claims Act and the Federal Property statute take substantial steps to put Government corporations on the same footing as other Government agencies. The Tort Claims Act defines "federal agency" to include "corporations primarily acting as, instrumentalities or agencies of the United States," provides that the power of a federal agency to sue and be sued in its own name shall not authorize suits on claims cognizable under the Act, and makes its remedies exclusive. 71 Those provisions have been held to forbid common law tort actions against the Inland Waterways Corporation, since under the Act the .defendant must be the United States. 75 The Act authorizes federal agencies to "consider, ascertain, adjust, determine and settle" claims of $i,ooo or less; after suit the Attorney General may "arbitrate, compromise, or settle" any claim. 73 The Attorney General has ruled that the Inland Waterways Corporation nevertheless continues to have power to settle administratively tort claims ovei r$,ooo; 74 but the statutory provision for arbitration by the Attorney General, coupled with failure to mention arbitration by the agency, raises a substantial question as to agency power to submit to arbitration. That question, however, relates only to the submission of tort claims, and would seem not to affect either contracts to arbitrate future disputes or submission of existing contract disputes.
The Federal Property and Administrative Services Act of 1949 established the General Services Administration and gave the Administrator broad power with respect to the procurement of personal property and nonpersonal services for "executive agencies" and with respect to the disposition of surplus property.
75 "Executive agency" includes "any wholly owned Government corporation," but the freedom of such corporations is preserved with respect to property accounting systems, supply catalog systems, and standard purchase specifications." The Administrator may delegate and "authorize successive redelegation" of many of his powers, including the power to procure and dispose of property, either to any official in the GSA or to the head of any other Federal agency.
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The breadth of those powers is underlined by a provision that supply contracts negotiated under GSA authority, except as otherwise provided, "may be of any type which in the opinion of the agency head will promote the best interests of the Government."
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Unless there is a rigid rule that statutory authority for arbitration must be specific, those provisions would seem broad enough to permit the Administrator to provide for arbitration clauses in many Government contracts. But they lend no support to the view that Government corporations have greater power than other agencies in this regard.
F. Emergency Power
The First War Powers Act, 1941, 79 provided that the President might authorize agencies exercising functions in connection with the prosecution of the war effort to make and amend contracts "without regard to the provisions of law relating to the making, performance, amendment or modification of such contracts whenever he deems such action would facilitate the prosecution of the war," with provisos forbidding cost-plus-a-percentage-of-cost contracting and preserving laws on profit limitation. By Executive Order 9ooi,0 the President authorized the War and Navy Departments and the United States Maritime Commission to exercise the full power granted by the statute, "within the limits of the amounts appropriated therefor" and subject to limitations not affecting the power to contract for arbitration. Later the Act was extended to numerous other agencies. war contracts if the proper officials had determined that such use would facilitate the prosecution of the war. 84 But no such determination seems to have been made. The situation is much the same today. In January i95i the First War Powers Act was amended to refer to the "national defense" instead of the "prosecution of the war," and was extended during the present national emergency until June 30, x952 or such earlier time as Congress or the President may designate. 8s Executive Order io2io and succeeding executive orders have authorized the Department of Defense and other agencies to act with much the same freedom as under Executive Order 9oo during World War II. But no action seems to have been taken under that power to authorize arbitration clauses.
G. Specific Statutes; the Contract Settlement Act of 1944 In addition to the arbitration provision of the Federal Tort Claims Act, referred to above, 87 three other statutes specifically authorize the submission to arbitration of claims against the United States. The Suits in Admiralty Act 88 authorizes the Secretary of any Government department, or the board of trustees of any wholly owned Government corporation, to "arbitrate, compromise, or settle" claims under that Act; the Public Vessels Act 9 gives similar authority to the Attorney General once a libel or cross libel has been filed; and the Contract Settlement Act of 19440 authorized contracting agencies to submit to arbitration all or part of any claim of a World War II contractor for fair compensation under a terminated war contract. No judicial decisions have been found under any of those provisions. None of them purports to treat wholly owned Government corporations any differently from other Government agencies in respect of arbitration.
The arbitration provision in the Contract Settlement Act followed recommendations of the National Association of Manufacturers, the Illinois Manufacturers' Association, the American Arbitration Association, and the New York Chamber of Commerce, despite adverse comments by the Attorney General, concurred in by the General Accounting Office.' The demand for such a provision was coupled with a demand for relief from "Disputes" clauses providing for final decision by the contracting agency, and the latter demand was also met by the statute. Attorney General's objections to arbitration were (i) that the Government would lose the benefit of the uniform body of law builtup by judicial precedents, (2) that occasional arbitrators might be influenced, like a jury, by the comparative financial position of the Government, and (3) that delay would result if a question common to many cases could not be disposed by an authoritative precedent in a single test case. It was also suggested (4) that there might be a shortage of trained personnel to act as arbitrators, and (5) that the Government would be able to appoint bettertrained arbitrators than contractors could. As enacted, the Contract Settlement Act made arbitration optional with the Contracting agency as well as with the contractor. The War and Navy Departments, the Reconstruction Finance Corporation, and the Maritime Commission authorized resort to arbitration, 3 but there is no indication in the reports of the Director of Contraft Settlement that that authority was used to any significant extent. One reason may be the limitation of the authority in the Joint Termination Regulations of the War and Navy Departments to cases where the service or bureau chief "believes that the basic objectives of the act will be better served by its use than by resort to the other methods provided." Another reason may be the extraordinary success of the program in achieving negotiated termination settlements: by the end of 1946, 99 per cent of the 318,866 terminated war contracts had been settled, and only i58 cases had been filed with the Appeal BoardV 4 In any event, the program did not provide the proving-ground for arbitration of Government contract disputes hoped for by the sponsors of the arbitration provision.
The statutory provision in the Contract Settlement Act gave authority for submission of existing termination claims to arbitration, rather than for contracts to arbitrate future disputes. The submission was to be agreed to by "the contracting agency responsible for settling" the claim, and the arbitration proceedings were to be governed by the United States Arbitration Act "as if" authorized by an effective agreement in writing. The award was to have the same finality as a negotiated settlement, but without approval by any settlement review board. Arbitration was authorized "without regard to the amount in dispute," but no provision was made to clear up the jurisdiction of the Court of Claims.
H. The Situation Today
This survey indicates that the supposed rule that Government disputes could not be arbitrated without specific authority from Congress was contrary to an authoritative precedent. 0 Its main foundation was undermined by the enactment of the Arbitration Act, and it has been subjected to supposed "exceptions" for appraisals and for contracts of Government corporations. In several situations specific statutory authority has been given. But the regulations of the Armed Services and of the GSA do not authorize arbitration clauses; in their standard "Disputes" clauses they provide a different procedure under which the contractor does not participate in the selection of the "arbitral" tribunalf 9 It is still reasonably clear that a subordinate contracting officer cannot bind the Government by a contract provision contrary to applicable regulations.' 0 Thus the very statutes which have broadened the power to adopt commercial practices by regulation may have narrowed the discretion of contracting officers and even impaired the contracting autonomy of individual Government agencies. Under the Armed Services Procurement Regulation, for example, it seems clear that an arbitration clause would be a "deviation" from the mandatory "Disputes" clause. This means that it is beyond the authority of the Air Mat&iel Command as "sole procuring activity" of the Air Force; deviations must be approved at least by the Deputy Chief of Staff, Materiel, Headquarters, USAF.'
It seems most unlikely that even an agency head would authorize the use of an arbitration clause as a deviation from published regulations, unless a very clear need were shown. And there is no present indication that such clauses will be generally authorized by regulation. Whether such a development would be desirable depends to some extent on the adequacy of the alternative procedure under the "Disputes" clause, to which we now turn. Except as otherwise provided in this contract, any dispute concerning a question of fact arising under this contract which is not disposed of by agreement shall be decided by the Contracting Officer, who shall reduce his decision to writing and mail or otherwise furnish a copy thereof to the Contractor. Within 30 days from the date of receipt of such copy, the Contractor may appeal by mailing or otherwise furnishing to the Contracting Officer a written appeal addressed to the Secretary, and the decision of the Secretary or his duly authorized representative for the hearing of such appeals shall be final and conclusive: Provided, That, if no such appeal is taken, the decision of the Contracting Officer shall be final and conclusive. In connection with any appeal proceeding under this clause, the Contractor shall be afforded an opportunity to be heard and to offer evidence in support of its appeal. Pending final decision of a dispute hereunder, the Contractor shall proceed diligently with the performance of the contract and in accordance with the Contracting Officer's decision.
The clause may be modified to provide for intermediate appeal to the head of the procuring activity concerned.
Substantially similar clauses have been used in supply and other contracts of the Government for many years; a very similar "Disputes" clause was apparently adopted as part of a standard construction contract in 1926; and a construction contract of the Army Engineers containing such a clause was made in 1931 and litigated in 193613 Long before then Government contracts had provided for the determination of particular questions by Government officers, and clauses have sometimes been used which provided for administrative decision of "disputes concerning questions arising under this contract," without restriction to "questions of fact."'
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Clauses of narrower scope have sometimes been included in the same contract with a general "disputes" clause, raising the question whether the two clauses operated independently or whether they should be read together."
5 The Armed Services Procurement Regulation attempts to avoid this difficulty by cross-reference. Thus the standard "Changes" clause provides for an equitable adjustment in contract price or delivery schedule, or both, when changes in the contract are ordered by the contracting officer, and adds:1"
Failure to agree to any adjustment shall be a dispute concerning a question of fact within the meaning of the clause of this contract entitled "Disputes."
Similar provisions are found in the ASPR clauses entitled "Inspection" and "Default," in Army "Price Escalation" and "Price Redetermination" clauses, and in .. Here we are concerned only with the jurisdiction conferred by contract, as elaborated by the following provisions in the charter:
When an appeal is taken pursuant to a disputes dause in a contract which limits appeals to disputes concerning questions of fact, the Board may nevertheless in its discretion hear, consider, and decide all questions of law necessary for the complete adjudication of the issue. Unless the contract provides otherwise, when in the consideration of an appeal it appears that a claim for unliquidated damages is involved therein, the Board shall insofar as the evidence permits, make findings of fact with respect to such claims without expressing opinion on questions of liability.
C. Validity of the Clause
Perhaps the leading case on the finality of administrative determinations under Government contracts is Kihlberg v. United States,"' where a contract for the transportation of Government supplies provided for payment according to distance, "the distance to be ascertained and fixed by the chief quartermaster of the district of New Mexico." An order fixing distances "less than by air line" was upheld, on the ground that the action of the chief quartermaster, in the matter of distances, was intended to be conclusive. There is neither allegation nor proof of fraud or bad faith upon his part. The difference between his estimate of distances and the distances by air line, or by the road usually travelled, is not so material as to justify the inference that he did not exercise the authority given him with an honest purpose to carry out the real intention of the parties, as collected from their agreement. 2 the rule was stated broadly that a construction contract could provide for final administrative decision "of all or specified matters of dispute that may arise during the executing of the work," and that such decisions would stand "in the absence of fraud or of mistake so gross as to necessarily imply bad faith." The doctrine was applied to give finality to decisions interpreting drawings and specifications," 3 determining the allowability of an expense item under a cost-plus contract,""' and terminating a lease for default." 5 In the lease case the Court faced squarely the point that the administrative decision was that of one of the parties to the contract and held, by analogy to private contracts calling for performance to the satisfaction of one of the parties, that "good faith is all that is required." The doctrine has been applied against the Government as well as in its favor: the Comptroller of the Treasury and his successor the Comptroller General have been denied the power to disallow payments made pursuant to final administrative decisions." 6 Difficulty has nonetheless arisen, not only with respect to the interpretation of particular contract clauses, and the application of the "bad faith" exception, but also, until recently, with the validity of contract provisions for final administrative decisions on "questions of law," especially on questions of contract interpretation.
D. Questions of Law
The Court of Claims in i866 asserted that contract clauses could not give finality to administrative decisions "made after the contract has expired, and when the rights of the parties have become settled and fixed."" The analogy of submission of an existing dispute to arbitration would have provided a basis for ruling that in such a case an award could be reviewed for violation of law and justice seen on the face of the award,".. and the Court of Claims did later assert that "it is the province of the court to determine the law of the contract."" ' 9 .. In addition to the cases cited infra, see Sweeney v. United States, 1o9 U. S. 618 (1883) In Barlow v. United States,'o finally decided in i9o2, the contract provided for administrative decision of "any doubts or disputes ... as to the meaning... of anything in the contract," with an appeal to and final decision by the Secretary of the Navy. The Court of Claims indicated that the clause could not be effective according to its terms, since it would bind "one party to abide as to every matter of fact, and as to every question of legal right, by the decision of the other party," and interpreted it as inapplicable to the particular claim. The Supreme Court reversed the allowance of that claim on other grounds, and found it unnecessary to pass on the "doubts and disputes" clause.
The Court of Claims, under clauses providing for finality only as to facts, has interpreted contracts for itself as a matter of law, and has sometimes used language suggesting that the "competency of the parties" was limited to questions of fact. 2 ' In 1939, in John McShain, Inc. v. United States," 22 such language was made the basis for judicial reversal of the contracting officer's interpretation of drawings and specifications. As the Supreme Court said in a later case, that holding "was considered such a departure from established contract law" that the Supreme Court summarily reversed in a per curiam opinion. Neither the record in the Supreme Court nor any of the opinions discloses the crucial terms of the contract in the McShain case, but the briefs agree that the contract contained both a clause providing for finality "as to the proper interpretation of the drawings and specifications" and an omnibus "Disputes" clause not limited to questions of fact.
In 1942 the Court of Clains passed squarely on a "Disputes" clause providing specially for "labor issues" and giving finality to administrative decisions on "all other disputes concerning questions arising under this contract."' 23 On the ground that provisions preventing resort to the courts should be strictly construed, the court limited the clause to questions as to what work was required of the contractor and interpreted for itself a contract provision for deductions from the price. The broad "Disputes" clause was again considered by the Court of Claims in Beuttas v. United States,' -4 and again limited to "disputes arising in the course of the work." If intended to have the broad scope contended for by the Government, said the court, it would be clearly illegal as a contract not to resort to the courts. The court relied on the rules established for non-statutory arbitration and on the statutes conferring 12035 Ct. Cl. 514 and the question whether the contract had been broken. On appeal the Supreme Court reversed on the merits and found it unnecessary to decide whether administrative finality could be provided for questions of law or only for questions of fact and questions of mixed fact and law; a possible clue was given however, in the comment, "Our cases have not explicitly drawn any distinction between the two categories." The Supreme Court has given effect to the broad disputes clause both before and since the Beuttas case without explicit distinction between fact and law, and the Court of Claims seems to have accepted the view that the contracting officer can be made the final arbiter of the meaning of the contract.' 25 The last word of the Supreme Court 6n the subject, in Moorman v. United States, 26 gives no hint of limitation on the power to contract for final administrative decision of questions arising under the contract. That case upheld an administrative decision as to the scope of the work required by the contract, even on the assumption that the question was one of law.
On the assumption that a Government contract can effectively provide for final administrative decision of questions of law, there remains the question what contract language has that effect. In Pfotzer v. United States' 2 7 the specifications contained a clause making the contracting officer the interpreter of the drawings and specifications, without any provision for appeal, while the "Disputes" clause provided for final decision, subject to administrative appeal, of questions of fact only. The Court of Claims held that the specifications clause was merely intended to insure that the contractor would obey directions of the contracting officer while the dispute was being decided. Otherwise, said the court, the standard "Disputes" clause, carefully formulated and approved by the President, would be "left to the whim of the specification writer." Hence the administrative decision, in accordance with the "Disputes" clause, was final bnly on questions of fact, not including interpretation of the contract. In the Moorman case,' 2 ' the Court of Claims followed that decision, although the specification clause was quite explicit and did provide for an appeal; but the Supreme Court reversed.
The Supreme Court answered the contention that there was an unauthorized deviation from the standard "Disputes" clause by pointing to the language "Except as otheivwise specifically provided in this contract," contained in the "Disputes" clause. The Court reaffirmed the doctrine that an intention to submit to final determination outside the courts "should be made manifest by plain language," but said that "blindness to a plain intent" was not justified. "Ample reason" for the provision was found in "the oft-repeated conclusion of the Court of Claims that questions of 'interpretation' are not questions of fact." While there was "much to be said for the argument that the 'interpretation' here presents a question of fact," that argument need not be considered. For the dispute was covered separately by the clause in the specifications. E. Questions of Fact In the Wunderlich case, 2 ' the Court of Claims reexamined in the light of the Moorman decision its "oft-repeated conclusion" that a "Disputes" clause limited to questions of fact does not cover questions of contract interpretation. Upon reexamination, it adhered to its former conclusion on the ground that the characterization of interpretation as a question of law, "though analytically inaccurate," was "quite universal" when the standard "Disputes" clause was adopted. That conclusion was reinforced by reference to decisions of departmental Boards of Contract Appeals, which had treated such questions as questions of law which they might decide or refuse to decide in their discretion.
Thiat reexamination was made by the Court of Claims in the first part of its opinion, before it took up separately the many claims involved in the case. One of several claims decided against the Government was taken to the Supreme Court, and there the judgment was reversed on the assumption, agreed to by both parties, that "the question decided by the department head was a question of fact." 1 0 The opinion of the Supreme Court does not disclose which claim was before it; but the briefs do, and they make it clear that the Court of Claims' conclusion on contract interpretation was not before the Supreme Court.
The claim involved was Claim No. 17, for the use of equipment and its operating expense, for which the contracting officer had allowed some $i45,ooo and the Court of Claims, "using proper accounting methods," allowed over $iooooo more. l l The Court of Claims considered the claim under the "Extras" clause of the specifications, calling for the payment of "actual necessary cost as determined by the contracting officer, plus io per cent for superintendence, general expense, and profit," the cost to include "a reasonable allowance for the use of his plant and equipment." The computation of allowances for rent, repair, and maintenance of equipment was found to have been "arbitrary and capricious." In the Supreme Court, the Government contended that the question properly arose under the standard "Changes" article, providing for an "equitable adjustment" when the contracting officer made changes in drawings and specifications, that what is an equitable adjustment is a question of fact, and that the Court of Claims had erred in treating it as a question of law. The contractor agreed that the question was one of equitable adjustment, and that it was a question of fact, and argued that the Court of Claims had so treated it. Apparently the contracting officer had purported to make an equitable adjustment under the "Changes" clause, but had adopted the cost-plus-ten-percent basis provided in the "Extras" clause. The agreement of the parties in Wunderlich that "equitable adjustment" was a question of fact was based on the decision in United States v. Callahan Walker Construction Co., ' 32 where the Court of Claims was reversed on precisely that issue. There the contractor had failed to take an appeal under a "questions of fact" type of "Disputes" clause, and was therefore held precluded from attacking the contracting officer's decision that no allowance should be made for alleged additional work. The "equitable adjustment," said the Court, "involved merely the ascertainment of the cost of digging, moving, and placing earth, and the addition to that cost of a reasonable and customary allowance for profit. These were inquiries of fact."
Despite the language of the Callahan case, which suggests that "cost!' is an obvious inquiry of fact, the status of cost is not always dear. In Bell Aircraft Corporation v. United States,' 3 3 the Court of Claims passed on a cost-plus-a-fixed-fee contract containing the "questions of fact" type of "Disputes" clause, and held that it was not bound by a decision of the War Department Board of Contract Appeals disallowing a claim for nearly a million dollars of deferred experimental, development, and production tooling expense. Article 3 of the contract provided that "allowable items of cost will be determined by the Contracting Officer in accordance with" T.D. 5000, an official statement of cost principles, and Article 6 that the Government would reimburse the contractor for "such expenditures made in accordance with Article 3 hereof as may be approved or ratified by the Contracting Officer." The court held that the question of allowability required interpretation of the contract and of T.D. 500o and was therefore a question of law. Certiorari has been granted on the Government's petition. It has been held time and again that in the absence of an authorizing statute, the Secretary of War is without authority to adjust and settle claims against the United States for unliquidated damages; and the Board has followed those decisions.
That view was largely based on language used by the Supreme Court in one case and by the Court of Claims in several cases, none of which involved a claim under a contract providing for such adjustment. 35 Claims held claims for unliquidated damages outside the scope of the "Disputes" clause,"' partly on the basis of an early decision that a Court of Claims rule, requiring that claims be submitted before suit to the appropriate department, established "a jurisdictional requirement which Congress alone had the power to establish."
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That doctrine seems to have begun as part of the now-obsolete hostility of the Court of Claims to the ousting of its jurisdiction by contract provision. In a concurring opinion in the Beuttas case, 138 Judge Madden pointed out that contracting officers have often disclaimed power to decide whether the contractor was entitled to damages, since they could not award compensation "except by the expedient of covering it into some change or adjustment" which was authorized. In this situation, said Judge Madden, the contractor could not have intended to give the contracting officer "power to decide cases against him, but no power to decide cases, effectively, in his favor." Nor would a Government official intend "such an unconscionable provision"; if intended, it would be void.
The point has lost some of its importance in cases of claims for delay caused by the Government because of Supreme Court decisions restricting the liability of the Government for damages in such casesP 3 9 But those decisions, like the reversal in the Beuttas case, were rendered on the merits rather than on the ground of administrative finality. The Court of Claims has continued to exclude claims for unliquidated damages from the operation of "Disputes" clauses, 40 and it is still possible that Judge Madden's views will prevail. But those views are difficult to reconcile with the language of the broad "Disputes" clause and the decisions under itY 41 Under the "questions of face' clause, the Armed Services Board of Contract Appeals has made findings of fact in such cases, and it is hard to see why those findings should not bind both the Government and the contractor in later proceedingsY 
G. Confusion and Bad Faith
Government officers having contractual power of decision have not always followed the procedure indicated by the contract clauses, and the Court of Claims has sometimes felt a duty to "step in and protect plaintiff's rights" when "the procedure was a travesty of justice." ' 14 4 Thus that court has felt free to make an independent decision when the appointed arbiter, instead of deciding the matter referred to him by the contract, has turned it over to the Comptroller General or some other person,3 4 5 or when the arbiter has failed to make any decision; 1 ' and it has awarded damages when work has been held up by delay in decision 47 In Pen ker Construction Co. v. United States 4 ' the contractor, attempting to exercise its contractual right to appeal "to the head of the department concerned or his duly authorized representative," was referred to a subordinate of the contracting officer, who refused access to the report of the "constructing quartermaster." The contractor obtained an interview with the Assistant Secretary of War, who said "he couldn't take the time to consider these matters ... because he had too many other weighty things to do." The contractor was then referred to six officers in downward succession through the Army hierarchy, the last of whom was the same subordinate of the contracting officer. The Court of Claims inferred that no superior of the contracting officer had given genuine consideration to the appeal, and undertook to review and reverse the finding of fact made.
The Supreme Court has been quite strict in holding the contractor to the procedure provided by the "Disputes" clause, and has made it clear that when the contracting officer makes an erroneous decision under that clause, the administrative appeal provided by it is "the only avenue for relief." ' 149 That rule was applied in United States v. Blaira° in the face of findings that the Government superintendent had made false reports about the contractor and had made numerous rulings in bad faith in order to punish the contiactor for appealing to the contracting officer, and that the contracting officer, when informed of the situation, had said there was practically nothing he could do about it and the contractor "would just have to do the best he could to get along." There was no finding, said the Court, "that appeal to the head of the appropriate department or to his authorized representative would have been futile or prejudicial."
In United States v. Joseph A. Holpuch Co. 1 r the contract provided for increases in price to reflect increases in minimum wages. The contracting officer ruled that wages on all projects in the vicinity should be increased in accordance with a decision of the Board of Labor Review with respect to the "prevailing" wage on a neighboring project, and informed the contractor that he could appeal under the contract to the Board of Labor Review. The contractor protested but paid the increased wages without appealing. The Court of Claims allowed recovery of the increased wages, but the Supreme Court reversed because the contractor had not appealed to the head of department under the "Disputes" clause. The protest was correct; the decision of the Board of Labor Review established a minimum wage only on the neighboring project; therefore the increased wages were not reimbursable under the contract. The error of the contracting officer in directing the increase could have been corrected by appeal to the department head, and that remedy was exclusive. Two judges dissented on the grounds that the contracting officer and the Court of Claims were right in thinking that minimum wages had been increased, and that if the contractor had paid the wages without protesting there would have been no "dispute" and no ground for denying reimbursement.
Even if the proper procedure is followed, there is some room for review of the administrative decision under the "Disputes" clause. The Supreme Court, in upholding administrative decisions, had regularly indicated that the decision was final only "in the absence of fraud or such gross mistake as would necessarily imply bad faith, or a failure to exercise an honest judgment."' 2 On occasion the Court has stated a duty to decide "not arbitrarily, but candidly and reasonably."' '0 And in at least two cases, the contractor's claim was upheld in the face of an adverse administrative decision. In Ripley v. United States," 4 that result was reached only after two remands had produced findings that the engineer in charge of the construction of a jetty had known that large parts of it were ready for the laying of "crest blocks," and that his refusal to permit them to be laid for several months thereafter "was gross error and an act of bad faith." In United States v. Smith, 15 5 the engineer in charge of a dredging job designated limestone bed rock as "clay, gravel, sand and boulders"; "his conduct, to use counsel's description, 'though perhaps without malice or bad faith in the tortious sense,' was repellent of appeal or of any alternative but submission with its consequences." In neither case did the contract provide for appeal from the decision of the engineer in charge of the work. The Court of Claims has endeavored to formulate the exception for "implied bad faith" in several cases. In Bein v. United States,"'G the court found that decisions of the contracting officer and the head of department on appeal were "so grossly erroneous that they amounted to bad faith." Judge Madden, concurring, 15 7 while recognizing that the distinction he suggested might be "only a verbal one," urged that the administrative decision should not stand "when all the substantial evidence and all the relevant data normally considered in arriving at such a decision are against the decision." The relation of administrative official to court, he said, should be that of jury to judge, or quasi judicial fact finder to court; "neither should be required to apply epithets to the other, as a condition precedent to jurisdiction." The Court of Claims subsequently incorporated Judge Madden's viows into the concept of "implied bad faith";' and in one case Judge Madden, for the court, refused to apply "words such as 'arbitrary,' 'capricious,' or 'bad faith,'" in setting aside the appellate decision of a head of department, holding "that unawareness of the problem on the part of the deciding officer is an equally good reason why his decision should lack finality."' 0
In Penner Installation Corporation v. United States,' the matter came to a head, but with the inconclusive result of affirmance by an equally divided Supreme Court. The case was decided against the Government on the merits, and then a motion for a new trial was held pending the decision of the Supreme Court in the Moorman case.""' After the Moorman decision the Court of Claims reconsidered the Penner case, amended its findings to add a finding that "the decisions of the contracting officer and the head of the department on plaintiff's claim were arbitrary and so grossly erroneous as to imply bad faith," made minor corrections, and rendered judgment against the Government for a slightly smaller amount than before. The finding of bad faith was based on three items; on one the Court of Claims found tlat the number of cubic yards of excavation was three times that found by the contracting officer. Five other smaller items had been decided at the time without any indication of arbitrary action, but the court concluded "from the record as a whole" that the "biased attitude" of the contracting officer affected all the items.
2GO 101 Ct. Cl. 144, i58 (1943 The court asserted that bad faith on the part of a contracting officer could be found "when there is no substantial basis in the contract to support his ruling, or no substantial evidence to support it, or when his decision is grossly erroneous." By such a finding the court meant "only that he has not in good faith discharged his duties as an impartial, unbiased judge," and did not "impugn his fidelity to his employer." The Government again took the matter to the Supreme Court in the Wuenderlich case, 162 where the Court of Claims had found only that the administrative treatment of the claim had been "arbitrary and capricious," and "grossly erroneous."' 0 3 This time the Supreme Court reversed, three justices dissenting, but the opinion leaves it unclear whether anything more is settled than the verbal form in which the Court of Claims must make a finding of "bad faith." The Supreme Court did not advert to the facts of the particular dispute, but said that "gross mistake implying bad faith" had been "equated" to "fraud," that fraud meant "conscious wrongdoing, an intention to cheat or be dishonest" and must be alleged and proved. "Since there was no pleading of fraud, and no finding of fraud, and no request for such a finding," there was no need to remand; if the evidence had shown fraud, the Court of Claims would have so found.
The result is to make it clear that there must be a finding of "fraud." But perhaps a finding in the words "gross mistake implying bad faith" might be "equated" to fraud. No help is given in determining what sort of situation falls within the verbal formula. Perhaps the Supreme Court has not decided anything except, to paraphrase Judge Madden, 6 4 that the use of suitable epithets is a condition precedent to the jurisdiction of the Court of Claims. On the other hand, if "conscious wrongdoing" were to be given its full flavor, no decision would be reversible which was motivated by fidelity to the Government or by righteous wrath, or which was the result of moral myopia or even insanity. The matter is left at sea.
Another problem not yet finally resolved is the extent to which a "final" administrative decision can be reopened administratively. Since the arbiter under the "Disputes" clause is also the responsible representative of the Government, there is ordinarily no provision for an appeal by the Government from a decision adverse to it. In view of that fact, and of the informality with which such decisions are sometimes made, one might expect that such doctrines as "res judicata" and "the law of the case" would be treated more as guides to discretion than as inexorable commands. 65 Where the contracting officer has directed the contractor to perform work in a certain manner, a succeeding contracting officer should not be permitted to reverse the decision to the contractor's financial detriment.' 66 An unappealed decision that specifications had not been complied with, made early in the performance of the contract by the contracting officer on the ground, probably should not be reversed by the head of department a year later in an appeal from a decision on the cause of delay. 7 Perhaps payments made on the basis of an unappealed decision should not be recouped. ' But the literal language of the "Disputes" clause goes further and makes the unappealed decision "final and conclusive."'
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Bell Aircraft Corporation v. United States1 70 illustrates the problem of the scope of that finality. The plaintiff, a cost-plus contractor, claimed that certain expenditures made before the contract was negotiated were properly to be deferred and charged as costs. If correct, the claim should have been paid periodically; the contracting officer had considered the problem and decided in plaintiff's favor, and several vouchers had been approved and paid. A successor contracting officer was then appointed, and he purported to render a decision that both past and future payments should be disallowed. Plaintiff appealed under the "Disputes" clause only as to the vouchers not yet paid, and lost; but the Court of Claims upheld the entire claim. One judge, dissenting, wanted to decide against the contractor on all the vouchers; another wanted to disallow only those never paid. The majority held that approval and payment was final even if erroneous; and it reviewed and upheld on the merits the claim on the unpaid vouchers. No point seems to have been made of the obvious desirability of consistent accounting, which might well have led to a ruling that a final decision on one voucher prevented reexamination of the same point in connection with later vouchers. III
CONCLUSION
A. The Finality Problem
In the recent cases under the "Disputes" clause, the Supreme Court seems to have abdicated to the contracting agencies the responsibility for the fair and orderly settlement of disputes under Government contracts. Those agencies are left with ample power: it is hard to believe, for example, that the Court which decided the Moorman and Wunderlich cases would have difficulty in upholding an arbitration clause. But there is little hint that the Court is willing to participate and assist in the case-by-case development of a sound disputes procedure. LAw AND CONTEMPORARY PROBLEMS The Court's opinions have a curiously laissez-faire tone, almost an archaic or nostalgic ring: "Respondents were not compelled or coerced into making the contract. It was a voluntary undertaking on their part."'' Again, "parties competent to decide for themselves" are not "to be deprived of the privilege" of agreeing on the procedure for settling disputes 1 72 An uninformed reader might almost infer that the "Disputes" clause before the Court was the product of bargaining between the Government and the particular contractor. A more legitimate inference would be that the Court is prepared to enforce the clause literally, without too much regard for the commercial impact or fairness of the result. The recent "Disputes" cases have upheld Government contentions, but other cases suggest that the Government too must render the pound of flesh called for by the letter of the bond. 178 So interpreted, the "Disputes" clause seems not to have provided a completely satisfactory procedure. The Court of Claims, like other courts faced with standardized contract clauses, has tried through the process of interpretation to reach sensible commercial results. Dissenting justices in the Supreme Court have supported the endeavor, but the majority seem to have insisted on administrative finality without examination of facts or consequences, referring vaguely to the possibility of relief in Congress. One result is a report that the General Accounting Office is concerned over the possibility that arbitrary administrative action may produce waste of Government funds.F 4 Another is the introduction in Congress of bills designed to overrule the Wunderlich case.
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These are symptoms of dissatisfaction. But it may be more serious that after the "Disputes" clause has been in use for more than twenty years, it still produces preoccupation with questions of jurisdiction, procedure, and the scope of review, beclouding the consideration of the merits. Judge Frank once said that when arbitration statutes attempt to choke off judicial discretion "litigation-which the arbitration statutes are designed to reduce-is augmented."' 10 It may well be that a similar situation obtains under the "Disputes" clause.
The basic difficulty, as in so much Government activity, is to reconcile flexibility of administration with safeguards against arbitrary action. The contracting officer is in effect a party adverse to the contractor. To protect the Government he must be free to cooperate, to cajole, to dicker, to direct; but then it is hard to expect him to be a judge as well. So review is provided, first by the head of department, then, because he is too busy, by his representative, and finally by a Board of Contract Appeals. If the reviewing authority is the representative of the Government, trying to get the work done, decision again is likely to be rough-cut, and finality seems unfair. But if it tries to act like a judge, in come all the paraphernalia of litigation-rules of procedure, hearings, delay, expense, precedents, and inflexibility. Make the job full-time, add security of tenure, and you have a court. B. Arbitration Arbitration preserves flexibility, but tries to assure impartiality by giving both parties a voice in the selection of the arbitrators. The principal difficulty in applying arbitration to Government contracts has been what appears to be a rather flimsy legal technicality. But if that disappears, other difficulties arise. Arbitration compulsory on either Government or contractor loses most of its appeal, and the most that seems likely to be acceptable to contracting agencies is a practice like that authorized by the Contract Settlement Act of I944,17 leaving it to the agency's discretion whether to submit to arbitration, except that the discretion might extend to agreements to submit future disputes.
But if arbitration is authorized only in the discretion of the contracting agency, the experience under the Contract Settlement Act does not indicate that the authority would be widely used. Contracting officers might well fear a tendency to charge the long purse, and so long as the "Disputes" clause procedure is familiar and available, it is likely to be preferred. For the ordinary contractor is not in a position to take a firm position on such matters when bargaining with the Government, even in times of emergency. And only collusion among bidders could change such terms when offered in a peace-time invitation for competitive bids.
C: Legislation Contrasting Congressional precedents for disputes procedure under Government contracts are found in Section 13 of the Contract Settlement Act of 1944 and in Section io8 of the Renegotiation Act of 1951.17 Both insist on an initial decision by the negotiating agency, but provide against finality for that decision; both provide that if the contractor seeks review the Government may counter with a claim that the initial decision was too favorable to the contractor. Both types of provision seem to have worked fairly well, without producing an excess either of procedural dissatisfaction or of litigation.
If judicial review is to be eliminated, the Renegotiation Act provides a model. A decision of the contracting agency, with or without internal appeal, would be the mandatory first step, and that decision would be final unless within a prescribed time the contractor filed a petition for redetermination of his claim. To insure uniformity, all such petitions would be heard in a single administrative court like the Tax Court. The proceeding there would be a proceeding de novo, and the redetermination would not be subject to review by any other court or agency. An appropriate administrative court would be the Court of Claims; if it were selected, LAW AND CONTEMPORARY PROBLEMS provision for concurrent jurisdiction of the district courts and for review by the Supreme Court on certiorari would be eliminated.
The analogy of the Contract Settlement Act would require an initial decision by the contracting agency, followed alternatively by (i) appeal by the contractor to a special Appeal Board, (2) suit by the contractor in any appropriate court, or (3) arbitration by agreement of both parties. Contractors would be relieved from contractual provisions for administrative appeal and administrative finality, but the Administrator of General Services could require resort to administrative appeal within the agency. Awards to the contractor over a prescribed amount might not become final until approved by a reviewing authority within the agency. Findings of the contracting agency would be "prima facie correct," but would not be binding on either the Appeal Board or the court. After a decision of the Appeal Board, suit could be brought in court as if no appeal had been taken.
The procedure under the Contract Settlement Act seems unnecessarily complex. It could be simplified by eliminating the optional review by the Appeal Board. The essential features common to both the renegotiation and termination statutes could be preserved: all disputes, without distinction between law and fact, would have to be submitted to the contracting officer in the first instance, and his decision would be final if no review were sought within a prescribed time. Review within the agency might be required before the contractor could seek review elsewhere, but the agency decision, whether on fact or law, would have only prima facie validity; the reviewing tribunal, probably the Court of Claims, would have power to decide either more or less favorably to the contractor who sought review.
Such provisions would give adequate protection to the contractor, and the possibility of losing the benefit of a partially favorable agency decision would provide a sufficient deterrent to contractor appeals. But it might be desirable to leave more room for the Government to reopen an unappealed decision of a contracting officer than the fraud exception in the Contract Settlement Act would permit. 170 Limitation of the exception to fraud was justified there by the need for speedy reconversion from war production to civilian production; in a broader provision for all contract disputes the exception might be broadened to cover bad faith, arbitrary and capricious action, and gross error as well as fraud.
Less close statutory analogies are found in the Arbitration Act'e 0 and in the Administrative Procedure Act. 8 ' The Arbitration Act provides for minimal review for partiality, corruption, misconduct of the arbitrators, decision beyond their powers, or evident miscalculation or misdescription; such provisions are less appropriate when th e contractor has no voice in selecting the arbitrators. The Administrative Procedure Act requires the reviewing court to substitute its judgment on questions of law, to set aside agency action which is "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law," and, if the agency decision is reviewed on the record of an agency hearing provided by statute, to set aside action found to be "unsupported by substantial evidence" on review of "the whole record." The Wunderlich case by implication holds that contract disputes are not subject to those provisions, perhaps under the statutory exception for agency action which is "by law committed to agency discretion."' 82 But the Administrative Procedure Act provides a standard very close to that developed by the Court of Claims before the Wunderlich decision, if, as the Court of Claims thought, the "substantial evidence" rule is included in the concept of "arbitrary and capricious" action. If it is desired to treat Boards of Contract Appeals as quasi-judicial rather than commercial bodies, the Administrative Procedure Act provides an appropriate model for legislation.
D. Contractual Reform Legislation may be necessary to change the procedure under contracts now outstanding, unless authority to make amendments to accomplish the same end is granted under the First War Powers Act' 8 3 But many of the changes which have been suggested could be put into effect for future contracts by amendment of the standard "Disputes" clause. Such action would have the advantage that it would not be so inflexible as legislation, and it could reflect the experience of the contracting agency with particular types of problems.
The following clause is suggested as an example. It is drawn to reflect some of the policies of the Contract Settlement Act. Changes from the present clause are in italics:
Disputes.-Except as otherwise provided in this contract, any dispute arising under this contract which is not disposed of by agreement shall be decided by the Contracting Officer, who shall reduce his decision to writing and mail or otherwise furnish a copy thereof to the Contractor. Within 30 days from the date of receipt of such copy, or, if no copy has been furnished, within 9 o days alter making a written demand for such copy, the Contractor may appeal by mailing or otherwise furnishing to the Contracting Officer a written appeal addressed to the Secretary, and the decision of the Secretary or his duly authorized representative for the hearing of such appeals shall be final and conclusive unless within 9 o days after receiving notice of the determination of the appeal, or, if the right of action has not then accrued, within 9 o days after the right of action first accrues, the Contractor brings suit against the United States on a claim to which the decision relates. If no such appeal is taken, the decision of the Contracting Officer shall be final and conclusive on the Contractor, and shall be final and conclusive on the Government unless fraudulent, arbitrary, capricious, or so grossly erroneous as to imply bad faith. In connection with any appeal proceeding under this clause, the Contractor shall be afforded an opportunity to be heard and to offer evidence in support of its appeal. Pending final decision of a dispute hereunder, the Contractor shall proceed diligently with the performance of the contract and in accordance with the Contracting Officer's decision.
